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ANNEX

Views of the Human Rights Commttee under article 5, paragraph 4,
of the ptional Protocol to the International Covenant
on Qvil and Political R ghts
- Fifty-fourth session -

concer ni ng

Communi cation No. 518/1992

Submtted by : Jong- Kyu Sohn (represented by counsel)
Victim: The aut hor

State party : Republ i ¢ of Korea

Date of communication : 7 July 1992 (initial subm ssion)

Date of decision on admssibility : 18 March 1994

The Hunan R ghts Conmittee , established under article 28 of th e
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 19 July 1995,

Havi ng concluded its consideration of communication No. 518/ 199 2
submtted to the HU nan R ghts Commttee on behal f of M. Jong-Kyu Sohn under
the Optional Protocol to the International Covenant on Cvil and Politica I
Ri ghts,

Having taken into a ccount all witten information made available to it
by the author of the communication, his counsel and the State party,

Adopts its Views under article 5, paragraph 4, of the ptional Protoc ol .

1. The author of the ¢ omunication is M. Jong-Kyu Sohn, a citizen of the
Republic of Korea, residing at Kwangju, Republic of Korea. He clains to be
avictimof aviola tion by the Republic of Korea of article 19, paragraph 2,

of the International GCovenant on CGvil and Political R ghts. He i S
represented by counsel.

The facts as subnitted by the author

2.1 The author has been president of the Kumho Conpany Trade Union sinc e
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27 Septenber 1990 and is a founding nenber of the Solidarity Forum of Large
Conpany Trade Union s. On 8 February 1991, a strike was called at the Daewoo
Shipyard Conpany at Quhjae Island in the province of Kyungsang-Nam Do. The
Gover nment announced that it would send in p olice troops to break the strike.
Fol I owi n g that announcenent, the author had a neeting, on 9 February 1991 ,
with other nenbers of the Solidarity Forum in Seoul, 400 kilonetres fromthe
pl ace where the strike took place. At the end of the neeting they issued a
statenent supporting the strike and condemi ng the Government's threa t to send
in troops. That statenment was transmtted to the workers at the Daewo o}
Shipyard by facsimle. The Daewoo Shipyard strike ended peacefully o n
13 February 1991.

2.2 O 10 February 1991, the author, together w th sone 60 other nenbers of
the Soli darity Forum was arrested by the police when |eaving the prenise S
where the neeting had been held. O 12 Febr uary 1991, he and six others were
charged with contra vening article 13(2) of the Labour D spute Adjustment Act
(Law No. 1327 of 13 April 1963, anended by L  aw No. 3967 of 28 Novenber 1987),
whi ch prohibits others than the concerned em ployer, enployees or trade union,

or persons having legitimate authority attributed to themby law, to i ntervene
in a labour dispute for the purpose of mani pulating or influencing th e parties
concern ed. He was al so charged with contravening the Act on Assenbly an d

Denmonstration (Law No. 4095 of 29 March 1989), but notes that hi S
communi cation relat es only to the Labour D spute Adjustment Act. One of the
author's co-accused |later died in detention, according to the author unde r
suspi ci ous ci rcunst ances.

2.3 On 9 August 1991, a single judge of the Seoul Grimnal District Court
found the author guilty as charged and sente nced himto one and a half years’

i mpri sonment and three years' probation. The author's appeal against hi S
convict ion was disnmssed by the Appeal Section of the same court o n
20 Decenber 1991. The Suprene Court rejected his further appeal o n
14 April 1992. The author submts that, since the Constitutional Court had
declared, on 15 January 1990, that article 13(2) of the Labour D sput e
Adj ustnent Act was conpatible with the Constitution, he has exhausted donestic
remedi es.

2.4 The author states that the sane natter has not been submtted fo r
exam nation under any other procedure of international investigation o r
settl ement.

The conpl ai nt

3.1 The author argues that article 13(2) of the Labour D spute Adjustnent
Act is used to punish support for the |abour novenent and to isolate th e
workers. He argues that the provision has never been used to charge t hose who

take the side of ma nagenent in a | abour dispute. He further clains that the
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vagueness of the provision, which prohibits any act to influence the parties,
violates the principle of legality ( nullumcrinen, nulla poena sine lege ).

3.2 The author further argues that the provision was incorporated into the
lawto deny the rig ht to freedom of expression to supporters of |abourers or

trade unions. In this respect, he nakes reference to the Labour Union Act,
which prohibits third party support for the organization of a trade union
He concludes that any support to labourers or trade unions may thus b e

puni shed, by the La bour D spute Adjustrment Act at the time of strikes and by
t he Labour Union Act at other times.

3.3 The author clains that his conviction violat es article 19, paragraph 2,
of the Covenant. He enphasizes that the way he exercised his freedom o f
expression did not infringe the rights or reputations of others, nor did it
threaten nati onal security or public order, or public health or norals.

The State party's observations on adnmssibility and author's comments t hereon :

4.1 By submission of 9 June 1993, the State party argues that th e
communi cation is inadnmssible on the grounds of failure to exhaust donestic

remedi es. The State party subnits that avail able domestic renedies in a
crimnal case are exhausted only when the Suprene Court has issued a j udgenent
on appeal and when the Constitutional Court has reached a decision on th e

constitutionality of the I aw on which the judgenent is based.

4.2 As regards the author's argunent that he has exhausted donestic rened i es
because the Constitutional Court has al ready declared that article 13(2) of

the Labour D spute Adjustnent Act, on which his conviction was based, i S
constitutional, the State party contends that the prior decision of th e
Constitutional Court only exam ned the conpatibility of the provision with the
right to work, the right to equality and the principle of legality, a S
protected by the Constitution. It did not address the question of wh et her the

article was in conpliance with the right to freedom of expression.

4.3 The State party argues, therefore, that the author shoul d have reques ted
a review of the lawin the light of the right to freedom of expression, a S
protected by the Constitution. Since he failed to do so, the State part y

argues that he has not exhausted domestic renedi es.

4.4 The State party submits, in addition, that the author's sentence wa S
revoked on 6 March 1993, under a general ammesty granted by the President of
the Republic of Korea.

5.1 In his comrents on the State party's subm ssion, the author maintains
that he has exhausted all donestic remedies and that it would be futile t o]
request the Constitutional Court to pronounc e itself on the constitutionality



CCPR/ T 54/ DY 518/ 1992
Annex

Engl i sh

Page 4

of the Labour D spu te Adjustnment Act when it has done so in the recent past.

5.2 The author submts that if the question of c onstitutionality of a |egal
provision is brought before the Constitutional Court, the Court is legall y
obliged to take into account all possible grounds that may invalidate the | aw
As a result, the author argues that it is futile to bring the same question

to the Court again.
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5.3 In this context, the author notes that, although the najority opinion
in the judgenent of the Constitutional Court of 15 January 1990 did not refer
to the ri ght to freedom of expression, two concurring opinions and on e
dissenting opinion did. He subnits that it is clear therefore that the Court
didin fact conside r all the grounds for possible unconstitutionality of the
Labour Dispute Adjustnment Act, including a possible violation of th e

constitutional right to freedom of expression.

The Committee's adm ssibility decision

6.1 At its 50th session , the Conmittee considered the admssibility of the
communi cation. After having examned the su bm ssions of both the State party

and the aut hor concerning the constitutional renmedy, the Commttee found that
the compatibility o f article 13(2) of the Labour D spute Adjustrment Act with

the Constitution, including the constitutional right to freedomof ex pr essi on,
had necessarily been before the Constitutional Court in January 1990, eve n
though the majority judgenent chose not to refer to the right to freedom of
expr essi on. In the circunstances, the Commttee considered that a furthe r
request to the Constitutional Court to review article 13(2) of the Act, b y
reference to freedom of expression, did not constitute a remedy which th e
author still needed to exhaust under article 5, paragraph 2, of the Qptional

Pr ot ocol .

6.2 The Commttee noted that the author was arre sted, charged and convicted
not for any physical support for the strike in progress but for participating
in a meeting in which verbal expressions of support were given, and c onsi dered
that the facts as submtted by the author m ght raise issues under article 19
of the Covenant which should be examined on the merits. Consequently, th e
Comm ttee decl ared the communi cati on adm ssi bl e.

The State party's observations on the nerits and author's comments thereon

7.1 By subm ssion of 25 Novenber 1994, the State party takes issue with the
Committee's consideration when declaring the communication adm ssible tha t
"the author was arr ested, charged and convicted not for any physical support
for the strike in progress but for participa ting in a nmeeting in which verbal
expressions of support were given". The State party enphasizes that th
author not only attended the nmeeting of the Solidarity Forum o

9 February 1991, but also actively participa ted in distributing propaganda on
10 or 11 February 1991 and, on 11 Novenber 1990, was involved in a violen t
denonstration, during which Ml otov cocktails were thrown.

> @

7.2 The State party sub mts that because of these offences, the author was
charged with and co nvicted of violating articles 13(2) of the Labour D spute
Adj ustment Act and 45(2) of the Act on Assenbly and Denonstrati on.
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7.3 The State party explains that the articles of the Labour D sput e
Adj ustnent Act, prohibiting intervention by third parties in a | abour di sput e,
are neant to maintain the independent nature of a |abour dispute betwee n
enpl oyees and enployer. It points out that the provision does not prohibit

counsel ling or giving advice to the parties involved.

7.4 The State party invokes article 19, paragrap h 3, of the Covenant, which
provides that the right to freedom of expression may be subject to certai n
restrictions jinter alia for the protection of national security or of public

or der.

7.5 The State party reiterates that the author's sentence was revoked o n
6 March 1993, under a general ammesty.

8.1 In his cooments, the author states that, although it is true that he was
sentenced for his participation in the denonstrati on of Novenber 1990 under
the Act on Assenbly and Denonstration, this does not form part of hi S
conplaint. He refers to the judgrment of the Seoul Orimnal District Court of

9 August 1991, which shows that the author's participation in the Novenbe r
denonstration was a crime puni shed separately, under the Act on Assenbly and
Denmonstration, from his participation in the activities of the Solidarit y
Forum and his support for the strike of the Daewoo Shipyard Conpany i n
February 1991, which were punished under the Labour D spute Adjustment Act.
The author states that the two incidents are unrelated to each other. H e
reiterates that his conplaint only regards the "prohibition of third part y

intervention"”, which he clains is in violation of the Covenant.

8.2 The author argues t hat the Spate party's interpretation of the freedom

of expression as guaranteed in the Covenant is too narrow. He refers t o}
paragraph 2 of article 19, which includes the freedomto inpart information
and ideas of all kinds, regardless of fronti ers, either orally, in witing or
in print. The author argues therefore that the distribution of |eaflet S
containing the Solidarity Forums statenents supporting the strike at th e
Daewoo Shipyard falls squarely within the ri ght to freedom of expression. He

adds that he did no t distribute the statements hinself, but only transmtted
themby telefax to the striking workers at the Daewoo Shi pyard.

8.3 As regards the State party's argunent that his activity threatene d
national security and public order, the auth or notes that the State party has
not specified what part of the statenments of the Solidarity Forumthreatened
publ ic security and public order and for what reasons. He contends that
general reference to public security and public order does not justify th
restriction of his freedomof expression. | n this connection he recalls that
the statenents of the Solidarity Forumconta ined argunents for the legitinmacy
of the strike concerned, strong support for the strike and criticismof the
enpl oyer and of the Covernnent for threatening to break the strike by force.

[ORE]
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8.4 The author denies that the statenents by the Solidarity Forum posed a

threat to the national security and public order of South Korea. It is stated
that the author and the other menbers of the Solidarity Forumare fully aware
of the sensitive situation in terns of South Korea's confrontation with North
Korea. The author cannot see how the expression of support for the s trike and
criticism of the enployer and the governnment in handling the nmatter coul d
threaten national security. In this connect ion the author notes that none of
the participants in the strike was charged with breaching the Nationa I
Security Law. The author states that in the light of the constitutio nal right
to strike, police intervention by force can be legitimately criticised
Moreov er, the author argues that public order was not threatened by th e
statenents given by the Solidarity Forum but that, on the contrary, the right
to express one's opinion freely and peacefully enhances public order in a

denocratic society.

8.5 The author points out that solidarity anong wor kers is being prohibited
and punished in the Republic of Korea, purportedly in order to "maintain the

i ndependent nature of a |labour dispute", but that intervention in support of

the enployer to suppress workers' rights is being encouraged and protected.

He adds that the Labour D spute Adjustment A ct was enacted by the Legislative
Council for National Security, which was instituted in 1980 by the mlitary
government to replace the National Assenbly. It is argued that the |aw S

enacted and promulgated by this undenocratic body do not constitute |aw S
wi thin the neaning of the Covenant, enacted in a denocratic society.

8.6 The author notes that the Commttee of Freedom of Association of th e
International Labou r Organization has recommended that the CGovernnent repeal

the provision prohibiting the intervention by a third party in |abou r
di sputes, because of its inconpatibility with the 1LO constitution, whic h
guarantees workers' freedom of expression as an essential conmponent of th e
freedom of association. !

8.7 Finally, the author points out that the ammesty has not revoked th e
guilty judgrment against him nor conpensated himfor the violations of hi S

Covenant rights, bu t nmerely lifted residual restrictions inposed upon him as
a result of his sentence, such as the restriction on his right to run fo r
public office.

9.1 By further subm ssion of 20 June 1995, the State party expl ains that t he
| abour novenent in the Republic of Korea can be generally described as being
politically oriente d and ideologically influenced. In this connection it is
stated that |abour activists in Korea do not hesitate in | eading workers to
extrene actions by using force and violence and engaging in illegal strikes

! 294t h Report of the Committee on Freedom of Association ,
June 1994, paragraphs 218 to 274. See also the 297th Report, March -
April 1995, paragraph 23.
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in order to fulfil their political ains or carry out their ideologica I
principles. Furthernmore, the State party argues that there have been frequent
i nstances where the idea of a proletarian revol ution has been inpl ant ed in the
m nds of workers.
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9.2 The State party argues that if a third party interferes in a |abou r
dispute to the extent that the third party actually nanipul ates, instigates

or obstructs the decisions of workers, such a dispute is being distorte d

towards ot her objectives and goals. The Sta te party explains therefore that,
inviewof the gene ral nature of the |abour novenent, it has felt obliged to
mai ntain the | aw concerning the prohibition of third party intervention.

9.3 Moreover, the State party subnmts that in th e instant case, the witten
statenent distributed in February 1991 to support the Daewoo Shipyard Trade
Union was used as a disguise to incite a nation-w de strike of all workers.

The State party argues that "in the case where a national strike would take
place, in any country, regardless of its security situation, there i S
consi derabl e reason to believe that the nati onal security and public order of

the nation woul d be threatened."

9.4 As regar ds the enactnent of the Labour D spute Adjustment Act by th e
Legi sl ative Council for National Security, the State party argues that ,

through the revision of the constitution, the effectiveness of the |aw S
enacted by the Council was acknow edged by public consent. The State party

noreover argues that the provision concerning the prohibition of the thir d
party intervention is being applied fairly to both the l|abour and th e

managenent side of a dispute. In this connection the State party refers to
a case currently before the courts against s ormeone who intervened in a | abour
di spute on the side of the enployer.

| ssues and proceedi hgs before the Committee

10.1 The Human Rights Co mmttee has considered the present communication in
the light of all the information made available to it by the parties, a S
provided in article 5, paragraph 1, of the Qoptional Protocol.

10.2 The Committee has taken note of the State party's argunment that th e
author participated in a violent denonstrati on in Novenber 1990, for which he
was convicted under the Act on Assenbly and Denmonstration. The Committee has
also noted that the author's conplaint does not concern this particula r
convicti on, but only his conviction for having issued the statement of th e
Sol idarity Forum in February 1991. The Commttee considers that the tw o}
convictions concern two different events, which are not related. The issue
before the Conmitte e is therefore only whether the author's conviction under
article 13, paragraph 2, of the Labour D spute Adjustnent Act for havin g
joined in issuing a statenent supporting the strike at the Daewoo Shi pyar d
Conpany and condemi ng the Government's thre at to send in troops to break the
strike violates article 19, paragraph 2, of the Covenant.

10.3 Article 19, paragraph 2, of the Covenant guarantees the right to free dom

of expression and includes "freedom to seek, receive and inpart infornation
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and ideas of all kinds, regardless of fronti ers, either orally, in witing or
in print, in the formof art, or through any other nedia". The Committe e
considers that the author, by joining others in issuing a statenment s upporti ng

the strike and criticizing the Governnment, w as exercising his right to inpart
information and ideas within the neaning of article 19, paragraph 2, of the
Covenant .

10.4 The Commttee observes that any restriction of the freedom of express ion
pursuant to paragraph 3 of article 19 nust cumulatively neet the follown g
conditions: it mnust be provided for by law, it nust address one of the ains
enunerated in parag raph 3(a) and (b) of article 19, and nust be necessary to

achieve the legitimate purpose. Wile the State party has stated that th e
restrictions were j ustified in order to protect national security and public
order and that they were provided for by law, under article 13(2) of th e
Labour D spute Adjustrment Act, the Commttee must still determ ne whether the

neasures taken agai nst the author were neces sary for the purpose stated. The
Commttee notes that the State party has inv  oked national security and public

order by reference to the general nature of the |abour novement and b y
alleging that the statenent issued by the au thor in collaboration with others
was a disguise for the incitement to a national strike. The Committe e
considers that the State party has failed to specify the precise natu re of the
threat which it con tends that the author's exercise of freedom of expression
posed and finds that none of the arguments advanced by the State part y suffice
to render the restriction of the author's right to freedom of expressio n

conpati ble with paragraph 3 of article 19.

11. The Human R ghts Committee, acting under art icle 5, paragraph 4, of the
ptional Protocol to the International Covenant on Avil and Politica | Rights,
finds that the facts before it disclose a violation of article 19 ,
par agraph 2, of the Covenant.

12. The Commttee is of the viewthat M. Sohn is entitled, under article 2,
paragraph 3(a), of the Covenant, to an effective renedy, including ap propriate
conpensation, for having been convicted for exercising his right to freedom
of expression. The Committee further invites the State party to revie w
article 13(2) of the Labour D spute Adjustne nt Act. The State party is under
an obligation to ensure that simlar violations do not occur in the future.

13. Bearing in mnd that, by becomng a State party to the Optiona I
Protocol, the State party has recognized the conpetence of the Conmttee to

det erm ne whet her there has been a viol ation of the Covenant or not and that,
pursuant to article 2 of the Covenant, the State party has undertaken t o]
ensure to all individuals withinits territory and subject to its jur i sdiction
the rights recognized in the Covenant and to provide an effective an d
enforceable renedy in case a violation has been established, the Commtte e
W shes to receive fromthe State party, with in 90 days, information about the

nmeasures taken to give effect to the Commttee' s Views.



CCPR/ C/ 54/ D/ 518/ 1992
Annex

Engl i sh

Page 12

[Adopted in English , French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russia n as part
of the Commttee's annual report to the General Assenbly.]



