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CHAPTER 6


NONIMMIGRANT VISITORS AND TEMPORARY WORKERS

Nonimmigrants constitute the largest group of people admitted to the United States each year. In 1999, 31,446,054 nonimmigrants entered the United States.  The vast majority of them were tourists (24.1 million) or temporary business visitors (4.6 million). Nonimmigrants are divided into twenty-three status categories, plus one special purpose category for NATO personnel, which will not be considered further.  A nonimmigrant=s status category determines what activities he or she may engage in while in the U.S.; the most significant differences relate to whether the individual may pursue employment or attend school.  The main categories are given letter designations corresponding fairly closely with the alphabetical and numerical subdivisions of their enabling legislation, INA ' 101(a)(15) and 8 C.F.R. ' 214.2. 

Most nonimmigrants need a visa to enter the United States.  Visas, which are issued by the State Department according to regulations promulgated by the U.S. Immigration and Customs Enforcement (ICE), authorize the holder to enter the U.S. within a specified time period to assume a designated status.  Possession of a visa does not, however, guarantee that an individual will be admitted to the U.S., because immigration inspectors may deny admission if they deem a visa to be without merit.  ICE also controls how long a nonimmigrant may stay in the U.S. once admitted.

 The twenty-three main categories of nonimmigrants are as follows:  A, career diplomats; B, temporary visitors for business and pleasure; C, aliens in transit; D, crewmembers; E, treaty traders and investors; F, students; G, international organization representatives; H, temporary workers; I, foreign media representatives; J, exchange program visitors; K, fiancé(e)s or spouses (and their children) of U.S. citizens; L, intracompany transferees; M, students in non‑academic institutions;  N, parents and children of special immigrants; O, aliens with extraordinary abilities; P, entertainers; Q, cultural exchange program participants; R, religious workers; S, aliens coming to the United States to provide information for a criminal investigation; T, victims of human trafficking; TN, for NAFTA professionals; U, victims of domestic abuse or crime; and V, spouses and children of permanent residents who filed an immigration petition more than three years ago.  Only five of the nonimmigrant categories, H-1B, H-2B, T-1, U-1, and TN (for Mexicans) are subject to numerical limitations.  Each of the twenty-three categories is treated in greater depth below.

<SCPIO>' 6B1<ECPIO>


' 6B1 DIPLOMATIC PERSONNEL

AB1 status is granted to ambassadors, public ministers, career diplomatic, or consular officers, and members of their immediate families.  Other foreign government employees and officials and their family members have A-2 status.  The A-3 category is for personal employees, attendants, and servants of persons with A-1 or A-2 status.  22 C.F.R. '' 41.12, 41.20. Persons with A-1 or A-2 status retain that status as long as their official position is recognized by the Secretary of State.  AB3 status is valid for three years and may be extended in increments of not more than two years.  8 C.F.R. ' 214.2(a). Family members of a person with A-1 or A-2 status may engage in employment in the United States if their country of nationality grants reciprocal privileges to dependents of U.S. officials stationed in that country.  8 C.F.R. ' 214.2(a).

<SCPIO>' 6B2<ECPIO>


' 6B2 TEMPORARY VISITORS

Most nonimmigrants entering the U.S. each year are visitors for pleasure, who are granted B-2 status.  Business travelers are the next-largest group of nonimmigrants; they are granted B-1 status.  B-1 and B-2 visitors are usually admitted for six months and may extend their stay in six-month increments, generally up to a maximum of one year.  8 C.F.R. ' 214.2(b).  A proposed rule would limit the initial admission period for B visitors to one month unless the visitor demonstrates a need to stay longer, in which case he or she would initially be admitted for no more than six months and could extend his or her stay in six-month increments or as needed.  67 Fed.Reg. 18065. monitor status of this rule — as of Dec. 16, 2003—no change to 8 CFR 214.2(b).
The B-1 and B-2 categories are often used for visitors who do not clearly qualify for another nonimmigrant status.  For example, in addition to tourists, the B-2 category includes prospective FB1 students coming to the U.S. to select a school and visitors entering the U.S. for medical treatment. 22 C.F.R. ' 41.31.  Persons who intend to enroll in a school in the U.S. must declare this intention when they apply for the B-2 visa or they will not be permitted to change to F-1 status later. 67 Fed.Reg. 18065. B-1 status may also be available to persons other than spouses (e.g., elderly parents or cohabitating partners) who come to the U.S. to live with a nonimmigrant admitted under another status category. 78 Inter.Rel. 1175.  INA ' 101(a)(15)(B) explicitly excludes persons who are coming to the U.S. to perform skilled or unskilled labor from the B-1 and B-2 statuses.  Current regulations do, however, allow persons with B-1 status to supervise but not perform construction work.  Foreign workers may also be granted B-1 status to install or repair equipment purchased overseas, but only if the purchase contract specifically requires the seller to provide this service.  78 Inter.Rel. 937. 

It is often difficult to distinguish conducting business, which is permitted under B-1 status, from engaging in employment, which is not permitted. State Department regulations for the issuance of B-1 visas state that Abusiness@ includes attending conventions, engaging in consultations, and carrying out other commercial activities.  22 C.F.R. ' 41.31.  In Matter of Hira (BIA 1965), the Board of Immigration Appeals established three criteria for B-1 eligibility: business visitors must maintain a residence in a foreign country, they must accrue any profits outside the U.S., and each visit must be temporary, even if the business activity is ongoing.  Regulations proposed in 1993 but never finalized would have further limited the scope of business activities permitted under B-1 status.  See 58 Fed. Reg. 40024.

Most temporary visitors must present a valid passport and a B-1 or B-2 visa to enter the United States.  INA ' 212(a)(7)(B).  The State Department requires visitors seeking such a visa to demonstrate that they will leave the U.S. at the end of their intended stay, that they have permission to enter another foreign country at that time, and that they have sufficient funds for the purpose of their visit.  21 C.F.R. ' 41.31. 

Some visitors are exempt from the visa requirement.  Canadian nationals do not need a passport or visa to enter the United States.  Citizens of Mexico can obtain a combination Border Crossing Card/B-1/B-2 visa, valid for ten years, with which they can also enter the U.S. without a passport. 22 C.F.R. ' 41.32.  Holders of the border crossing card are not required to have any additional documentation to make visits of up to 72 hours within 25 miles of the U.S.-Mexico border (75 miles in Arizona); for longer stays or travel outside the 25-mile zone, Mexicans must pay a small fee for a Form I-94 authorizing their stay.  After October 2002, Mexican nationals who wish to take advantage of this program must have a new Alaser visa@ card, which contains a machine-readable biometric identifier such as a fingerprint or handprint.  22 C.F.R. ' 41.32

The Visa Waiver Program, initiated on a trial basis in 1986 and made permanent in 2000, allows citizens of designated countries to enter the U.S. for business or pleasure without a visa. INA ' 217.  In 1999, more than fifty percent of the temporary visitors to the U.S. were admitted under this program.  Visitors admitted under the Visa Waiver Program may remain in the U.S. no longer than 90 days and are prohibited from adjusting their status to that of immigrant (except as immediate relatives) or to that of any other nonimmigrant classification.  INA '' 245(c), 248(4).  Such visitors also waive any right to review or appeal an immigration officer's admissibility determination, or to contest, other than on the basis of an application for asylum, any action for removal.  INA ' 217.  To qualify for the program, a country must offer reciprocal privileges to U.S. citizens, must have a low rate of nonimmigrant visa refusals, must not represent a security risk, and must begin issuing machine-readable passports by 2003.  INA ' 217.  The Secretary for Homeland Security reviews each country=s eligibility for the program every two years. The Secretary may also terminate a country=s eligibility on an emergency basis in case of war, social unrest, or economic collapse.  In 2002, for example, Argentina was removed from the program due to a serious economic crisis. 67 Fed.Reg. 7943.  The visa waiver program currently includes twenty-eight countries:  Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, the United Kingdom, and Uruguay.

<SCPIO>' 6B3<ECPIO>

' 6B3 VISITORS IN TRANSIT

Foreign nationals in Aimmediate and continuous transit@ through the United States are granted C-1 status, under which they may remain in the country for a maximum of 29 days.  INA ' 101(a)(15)(c), 8 C.F.R. ' 214.2(c).   CB2 status is for persons who have a right of transit to the United Nations.  Foreign officials in transit through the U.S. are granted C-3 status.  8 C.F.R. ' 214.2(c). Persons granted C status may not extend their stay or change status to another nonimmigrant classification.  8 C.F.R. '' 214.1(c), 248.2(b).  No employment is permitted under this visa class.  8 C.F.R. ' 214.1(e).

Most travelers in transit through the United States do not require a visa for entry if they will continue their journey within eight hours or on the next available transport.    8 C.F.R. ' 214.2(c).  The Atransit without visa@ privilege is not available to citizens of Afghanistan, Angola, Bangladesh, Belarus, Bosnia-Herzegovina, Burma, Burundi, Central African Republic, People's Republic of China, Colombia, Congo (Brazzaville), India, Iran, Iraq, Libya, Nigeria, North Korea, Pakistan, Sierra Leone, Somalia, Sri Lanka, Sudan, or the Federal Republic of Yugoslavia.  Persons from these countries must obtain a C-1 visa. 22 C.F.R. ' 41.2.  

<SCPIO>' 6B4<ECPIO>


' 6B4 CREW MEMBERS

The D nonimmigrant classification permits crew members serving in a capacity required for normal operation on board a vessel to enter the U.S. for up to 29 days for shore leave or to change vessels.  DB1 status is granted to employees remaining with their vessel; employees who intend to work on another vessel are granted D-2 status.  8 C.F.R. ' 252.1. Persons in D status are prohibited, with few exceptions, from engaging in longshore work in the ports or coastal waters of the U.S.  Crew members are not allowed to change to another nonimmigrant status or to adjust to immigrant status, even through marriage to a U.S. citizen.  INA ' 248.

Immigration inspectors will not admit crew members who arrive in the U.S. intending to work for an employer that is currently involved in a strike or lockout, unless they have worked for that employer during the year preceding the labor dispute. 8 C.F.R. ' 214.2(d).  Such crew members may, however, be paroled into the U.S. if the Secretary for Homeland Security determines that it is necessary for national security.  

<SCPIO>' 6B5<ECPIO>


' 6B5 TREATY TRADERS AND INVESTORS

Foreign nationals (and their family members) who come to the United States to carry on trade or develop an enterprise in which they have invested are granted E status.  These nonimmigrants are entitled to enter the U.S. pursuant to a treaty of commerce existing between the U.S. and the country of which they are nationals.  Unlike nonimmigrants seeking visas for other employment classifications, treaty traders and investors are not required to file a petition with the Bureau of Citizenship and Immigration Services (BCIS) before application is made at the U.S. consulate abroad.

E-1 (treaty trader) status is granted to persons entering the U.S. to engage in substantial trade in goods or services, including trade in services or technology, in their own behalf or as employees of a treaty trader.  INA ' 101(a)(15)(E). To qualify for E-1 status, employees must be executives or managers or possess essential skills.  8 C.F.R. ' 214.2(e).  ASubstantial trade@ refers to a continuous flow of trade between the U.S. and the treaty country involving numerous transactions.  The monetary value of individual items is a relevant factor in determining whether trade is substantial, but greater weight is given to the number of transactions.  More than 50 percent of the trade must be between the U.S. and the treaty country. 

E-2 (treaty investor) status is granted to individuals coming to the U.S. temporarily to direct or develop a bona fide enterprise in which they have made substantial investment. INA ' 101(a)(15)(E).  AInvestment@ means placing capital at risk.    Nice v. Turnage (9th Cir.1985) established that immigration authorities could deny E-2 status when a petitioner fails to prove that he was the source of funds used to make the investment.  While the employment creation preference category for immigrants requires a minimum investment of one million dollars, there is no minimum dollar amount requirement for treaty investors.  Rather, the investment must be substantial in relation to the total cost of purchasing or creating the type of enterprise involved and it must be sufficient to ensure the investor=s commitment to developing the enterprise.  8 C.F.R. ' 214.2(e).  See also Matter of Walsh and Pollard (BIA 1988).  EB2 status is generally denied if the expected return on the  investment will provide a living only for the investor and his or her family.  

E-1 or E-2 status is granted to both the principal trader or investor and his or her spouse and children.  Until recently, only the principal nonimmigrant was permitted to engage in employment and that was limited to the activity for which the status was granted. In 2002, Congress passed legislation that allows spouses of treaty traders and investors to obtain work authorization.  115 Stat. 2402.  Treaty traders and investors are initially admitted for a period of two years and may extend their stay in two-year increments as long as they continue working in the same capacity.  8 C.F.R. ' 214.2(e). 

<SCPIO>' 6-6<ECPIO>


' 6-6 ACADEMIC STUDENTS

F-1 status allows a student to temporarily enter the U.S. solely to pursue a full course of study at an established academic high school, college, university, seminary, conservatory, or language school.  Spouses and children of F-1 students are granted F-2 status.  INA ' 101(a)(15)(F). IIRIRA bars individuals in F-1 status from attending a public secondary school for an aggregate period of more than twelve months and requires that students reimburse the local school authorities for any period of attendance at a public school.  INA ' 241. As a result, individuals who wish to study at secondary schools for longer than twelve months must attend private institutions.  

F-1 status is valid for the time necessary to complete the course of study and any attendant practical training, as determined by the institution the student is attending, plus 60 days.  8 C.F.R. ' 214.2(f)(5).  Schools may authorize extensions of status for students who are unable to complete their program in the time initially specified because of compelling academic or medical reasons. 8 C.F.R. ' 214.2(f)(7).  Students with F-1 status may engage in part-time employment on campus and may work off-campus with authorization.  8 C.F.R. ' 214.2(f)(9).  

See chapter 7 for a more complete discussion of student visas.

<SCPIO>' 6-7<ECPIO>


' 6-7 INTERNATIONAL ORGANIZATION REPRESENTATIVES

This class of visas is subdivided into five separate groups.  G-1 is for principal representatives of governments, recognized de jure by the U.S., to an international organization, their staff, and their family members.  G-2 covers other accredited representatives of foreign governments to international organizations, their staff, and their family members.  G-3 includes non-citizens who would qualify for G-1 or G-2, except that their government is not recognized de jure by the U.S.; G-3 also includes their family members.  G-4 visas are for officers and employees of international organizations and their family members, and G-5 is for the attendants, servants, and personal employees of G-1, G-2, G-3, and G-4 visa holders, as well as members of their immediate families.  INA ' 101(a)(15)(G).  Except for the G-5 category, persons with G status retain that status as long as their official position is recognized by the Secretary of State.  G-5 status is valid for three years and may be extended in increments of not more than two years.  8 C.F.R. ' 214.2(g). 

Dependents of officials with G-1 or G-3 status may seek employment authorization if permitted under a formal bilateral agreement or an informal arrangement between the U.S. and their country of origin; dependents of G-4 nonimmigrants are also permitted to seek employment authorization and no agreement is required.  8 C.F.R. ' 214.2(g)(5).  

The Immigration Reform and Control Act of 1986 authorized certain G-4 nonimmigrants who had resided and been physically present in the U.S. for specified periods of time to adjust to special immigrant status.  This provision applies to unmarried sons and daughters of officers or employees of international organizations, retired employees of international organizations and their spouses, and surviving spouses of deceased employees of such organizations.  INA ' 101(a)(27)(I).  The 1986 Act affords nonimmigrant status under the N-visa category to certain parents and children of these special immigrants.  INA ' 101(a)(15)(N).  See ' 6-14.

<SCPIO>' 6-8<ECPIO>


' 6-8 TEMPORARY WORKERS

The H status category is designed principally to help employers meet an immediate and temporary need for labor. This category is divided into six classes: H-1B for workers in Aspecialty occupations,@ H-1C for registered nurses, H-2A for temporary agricultural workers, H-2B for temporary workers in other occupations, H-3 for trainees, and H-4 for the spouses and children of persons in the other H classes. 

Prior to the 1990 Act, the H-1B category consisted of professionals and persons of exceptional ability in the sciences and arts.  Under the 1990 Act, however, the H-1B classification was redefined to include persons working in Aspecialty occupations@ and artists were relegated to the O and P categories.  A job is in a specialty occupation if it requires theoretical and practical application of a highly specialized body of knowledge.  In addition, to satisfy credential requirements, a person seeking H-1B status must either:

(1) obtain a state license to practice in the occupation, if such a license is required to practice;

(2) have attained a bachelor's or higher degree in the specific specialty;  or

(3) have attained experience in the specialty equivalent to the completion of the bachelor's degree, as well as positions of expertise which demonstrate specialty.

The 1990 Act's allowance of experience as a substitute for a formal degree ended an earlier trend within the INS which discouraged such equivalencies.  Compare Matter of Portugues do Atlantico Information Bureau, Inc. (BIA 1984) with 8 C.F.R. ' 214.2.

The 1990 Act for the first time subjected H-1B admissions to a numerical limit of 65,000 annually.  By 1997, this number had proved insufficient to meet the demand for temporary workers, particularly in high-tech fields.  In the American Competitiveness and Workforce Improvement Act of 1998 (112 Stat. 2681), Congress raised the cap on H-1B admissions to 115,000 per year through 2001.  The increased quota quickly proved insufficient as well: in both 1999 and 2000, the limit was reached within the first six months of the year.  Consequently, Congress raised the limit again in the American Competitiveness in the Twenty-First Century Act of 2000 (114 Stat. 1251), this time to 195,000 per year through fiscal year 2003. The demand for temporary workers was largely due to a shortage of U.S. workers trained in information technology and engineering, skills that were in high demand during the 1990's.  To rectify this situation, Congress imposed a fee of 500 dollars (later raised to one thousand dollars) on employers petitioning for H-1B workers, to fund technology training programs.  INA ' 214(c)(9). 

 Labor organizations and other groups have expressed concerns regarding the H-1B status, chiefly that nonimmigrants take jobs away from U.S. workers, that the availability of foreign workers depresses wages in the U.S., and that nonimmigrants are vulnerable to exploitation by employers who control their immigration status. The 1990 Act addressed the first two concerns by requiring employers petitioning for an H-1B worker to file a Labor Condition application with the Secretary of Labor. INA ' 212(n).  The application consists of assertions by the employer that the wages to be paid equal or exceed the prevailing average for the occupation or the employer (whichever is higher), that the position's working conditions will not have an adverse effect on similarly situated U.S. workers, and that no labor dispute or lockout exists at the place of employment.  A copy of this application must be conspicuously posted at the principal place of work for ten business days.  A complaint procedure exists to permit adversely affected parties to challenge these assertions.  Civil penalties, backpay awards, and debarment from filing other immigration petitions may be assessed for successful complaints.  

The 1998 American Competitiveness Act provided for increased scrutiny of employers deemed AH-1B-dependent,@ meaning that more than fifteen percent of their workforce is made up of nonimmigrants with this status.  Such employers must attest in each labor condition application that the nonimmigrant sought will not displace a U.S. worker within the employer=s business and that the employer will not place the nonimmigrant in a position with another employer that would displace a U.S. worker. INA ' 212(n).  H-1B applications filed by H-1B-dependent employers are subject to stricter scrutiny than other employers= applications.   

Congress addressed the issue of exploitation of nonimmigrant workers in the American Competitiveness in the Twenty-First Century Act by providing for increased portability of H-1B status.  Nonimmigrant workers may now change jobs as soon as their new employer files an H-1B petition, rather than waiting for the petition to be approved.  INA ' 214(m).  This measure was intended to reduce the ability of a single employer to control a nonimmigrant=s legal status.

H-1B status is granted initially for three years and may be extended to a maximum of six years.  After six years in the U.S., persons with H-1B status must spend one full year outside the country before they can be readmitted to H or L status. 8 C.F.R. ' 214.2(h)(13).  

Often, individuals in H status (and other nonimmigrant categories) wish to immigrate to the U.S.  Because most nonimmigrant statuses require an intention to return to one=s home country (sometimes referred to as Anonimmigrant intent@), many nonimmigrants have had either to hide their intent, or postpone their plans.  The 1990 Act recognizes the propriety of Adual intent@ for persons with H or L status.  First, the act removes the requirement that persons seeking H status have a foreign residence which they have no intent to abandon.  INA ' 101(a)(15)(H).  Second, persons seeking H-1B status are exempted from the presumption of immigrant intent that usually accompanies the application process.  INA ' 214(b).  Third, the act explicitly allows H nonimmigrants to seek permanent resident status, without affecting the terms of the H visa.  INA ' 214(h).

In the Nursing Relief for Disadvantaged Areas Act of 1999 (113 Stat. 1312), Congress created the H-1C nonimmigrant classification for registered nurses coming to the U.S. to work temporarily at hospitals in areas with a shortage of nurses.  The Act provides for the admission of 500 nurses per year until July 11, 2005.  Nurses admitted to this class may remain in the U.S. for a maximum of three years, which cannot be extended.  8 C.F.R. ' 214.2(h)(13).  To qualify for this status, nurses must have received nursing education in the United States or possess a full nursing license from the country where they received their education; must possess a nursing license from a U.S. state or territory, or pass a nursing examination; and must be eligible for licensure in the state where they intend to practice.  8 C.F.R. ' 214.2(h)(3). Nurses who meet the requirements for H-1B, H-2B, or H-3 status can seek admission in one of those categories, but most nurses will not possess the specialized qualifications required for those statuses.

The H-2 classification covers anyone coming to the U.S. temporarily for work of a temporary nature and includes seasonal workers of all types.  The Immigration Reform and Control Act of 1986 (IRCA) created an AH-2A@ nonimmigrant classification for temporary agricultural workers.  Perishable crop growers complained that the procedures for obtaining H-2 workers were too slow and unpredictable for their industry.  They feared that, because of their dependence upon undocumented alien workers, implementation of the employer sanction provisions of IRCA would put an end to some of their operations.  In response, IRCA provided for expedited procedures for approving grower requests for foreign agricultural workers and for review of denied applications.  The employer, however, must still first make an effort to recruit domestic workers.  INA ' 216.  H-2A status is valid for the duration of the approved petition, but an agricultural worker may obtain an extension to work in another temporary agricultural position.  Persons with H-2A status may not remain in the U.S. longer than three years.  8 C.F.R. ' 214.2(h)(5).

The H-2B category is specifically for nonimmigrants entering temporarily to fill temporary, nonagricultural positions.  Matter of Artee Corporation (INS Comm=r 1982) held that the test of whether a position is temporary is based on the need of the petitioning employer, not on the nature of the underlying job.  Consequently, a temporary staffing service that has a permanent need for persons with a particular skill cannot petition for H-2B workers to fill its clients= short-term openings.  H-2B temporary workers are limited to 66,000 per fiscal year.  INA '' 214(g)(1)(B), (g)(2).  The employer must attain a temporary labor certification which is an abbreviated form of the procedure described at ' 5-5.1(b), supra.  H-2B status is valid for the duration of the approved petition, to a maximum of three years.   8 C.F.R. ' 214.2(h)(13).

H-3 status covers trainees coming to the U.S. for up to two years to receive training not available in the nonimmigrant=s own country, except for graduate medical training and training programs designed to provide employment.  H-3 visas include persons coming to the U.S. to receive training in the education of children with physical, mental, or emotional disabilities.  56 Fed.Reg. 50349-02.  

H-4 status is granted to the spouse and children of nonimmigrants with H-1, H-2, or H-3 status.  H-4 status holders may not accept employment in the U.S. unless they are specifically included in the employer's petition.  INA ' 101(a)(15)(H); 8 C.F.R. ' 214.2(h).

<SCPIO>' 6-9<ECPIO>


' 6-9 INFORMATION MEDIA REPRESENTATIVES

The single class I status category includes any representative of foreign press, radio, film, television, or other media provided that U.S. citizens are granted reciprocal privileges by the media representative's government.  Spouses and children of the representative are granted the same status as the representative.  I status is valid for the duration of employment, but I status holders must obtain authorization to change employers or work in a different medium.  INA ' 101(a)(15)(I).  8 C.F.R. ' 214.2(i).

<SCPIO>' 6-10<ECPIO>


' 6-10 EXCHANGE VISITORS

J-1 status is granted to individuals accepted to participate in exchange visitor programs designated by the U.S. Department of State. INA ' 101(a)(15)(J), 22 C.F.R. ' 41.65(a)(1).  J-1 nonimmigrants cover a wide range that includes distinguished scholars, teachers, professors, business trainees, high school students, nannies, and camp counselors participating in qualified exchange programs.  J-1 visitors= spouses and children receive J-2 status.  Both J-1 and J-2 status holders may work in the United States, subject to significant restrictions.    

Certain exchange visitors must reside in their own country for two years after completion of their program before they are eligible to apply for permanent resident status or for H or L nonimmigrant status.  INA ' 212(e).   

See chapter 7 for a more complete discussion of J-1 status.

<SCPIO>' 6-11<ECPIO>


' 6-11 FIANCÉ(E)S AND SPOUSES OF U.S. CITIZENS

For many years, the K status was used only to permit foreign citizens to come to the United States to marry U.S. citizens.  In the ALIFE@ Act of 2000 (114 Stat. 2762), Congress extended this nonimmigrant status to allow the non-citizen spouses of U.S. citizens to live in the U.S. while waiting for a petition for permanent residence to be approved.  K status is also available to minor children of non-citizen fiancé(e)s or spouses.  INA '101(a)(15)(K).  All of the K status categories permit employment.  8 C.F.R. ' 214a.12. K status holders may not change to another nonimmigrant classification.  INA ' 248.    

For a fiancé(e) to obtain a K visa to enter the U.S., the U.S. citizen must first file a petition, Form I-129F, with the BCIS in the district where the citizen resides.  8 C.F.R. ' 214.2(k).  The approved petition is forwarded to the U.S. consulate where the fiancé(e) applies for the visa.  Before the visa is approved, the applicant must submit to a medical examination.  22 C.F.R. ' 41.113.  This is the only nonimmigrant visa for which a medical examination is required. The requirement is imposed in the expectation that the nonimmigrant will become a permanent resident following the marriage.  The fiancé(e) is granted K-1 status; any accompanying children receive K-2 status.  If the marriage does not occur within ninety days, the non-citizen must depart the U.S.  INA ' 214(d).

The Immigration Marriage Fraud Amendments of 1986 sought to prevent marriage fraud with respect to K nonimmigrants by requiring the alien fiancé(e) and the U.S. citizen to Ahave previously met in person within 2 years before the date of filing the petition, [and] have a bona fide intention to marry....@  INA ' 214(d).  The personal meeting requirement may be waived in rare circumstances, if the U.S. citizen demonstrates that the requirements would cause extreme hardship or would violate Astrict and long-established customs of the fiancé(e)s culture.  8 C.F.R. ' 214.2(k). The Fraud Amendments also prohibit adjustment to permanent resident status of K nonimmigrants prior to their marriage, when they become eligible for immediate relative status.  INA ' 245(d).

Before the non-citizen spouse of a U.S. citizen can obtain K status, the citizen must file an I-130 immigrant petition.  INA ' 214(p).  The non-citizen may then apply for a K visa to enter the U.S. or apply to change nonimmigrant status.  Non-citizen spouses are granted K-3 status; their minor children are granted K-4 status.  8 C.F.R. ' 214.2(k).  Both statuses are valid for two years and may be extended if the immigrant petition is still pending.  If the immigrant petition is denied or the couple divorces before it is approved, the non-citizen spouse must leave the United States within thirty days.

<SCPIO>' 6-12<ECPIO>


' 6-12 INTRA-COMPANY TRANSFEREES

The L status was intended to enable multinational corporations to transfer high-level or essential employees from overseas offices to aid or initiate business operations in the U.S.  The employer must first submit a petition, Form I-129L, to the Regional Service Center in the region where the transferee will be employed.  8 C.F.R. ' 214.2(l)(2).  The employer must maintain offices abroad and in the United States for the duration of the period for which the petition is sought.  The offices may have a parent-subsidiary relationship or may be affiliates owned by the same parent company, provided that at least fifty percent of each entity is owned by the same shareholders. To qualify, an L-1 beneficiary must have been employed by the firm abroad for at least one year out of the last three and must either hold a managerial or executive position, or have specialized knowledge of the company's product or procedures.  INA ' 101(a)(15)(L).  Karmali v. INS (9th Cir.1983) denied a petition for entry into the US as an intra-company transferee because Karmali did not meet the requirement of one-year continuous employment abroad prior to seeking entry into the U.S.  

L status is usually granted for three years and may be extended to a maximum of five years for persons with specialized knowledge or seven years for managers and executives.  Transferees who have been in the U.S. for the maximum period must remain outside the country for one year before applying to return in H or L status.  8 C.F.R. ' 214.2(l).  Employers may file a blanket petition for intended employees rather than filing individual petitions.  Moreover, the L status holder may possess dual intent to seek permanent residency while maintaining nonimmigrant status.  See ' 6-8, supra.  Spouses and children of transferees are granted L-2 status and can apply for employment authorization.
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' 6-13 VOCATIONAL STUDENTS

M-1 status is for vocational or nonacademic students who enter the U.S. temporarily to pursue a full course of study at an established or recognized vocational or other nonacademic institution.  INA ' 101(a)(15)(M). The spouse and children of an M-1 student are granted M-2 status.  Both statuses are normally granted for the period of time necessary to complete the course of study plus thirty days, or for one year, whichever is less, and are renewable.  8 C.F.R. ' 214.2(m).  M-2 status holders may not accept employment during their stay in the U.S.  In some circumstances, temporary employment for practical training may be authorized for M-1 students after completion of studies. 

See chapter 7 for a more complete discussion of student visas.
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' 6-14 RELATIVES OF EMPLOYEES OF INTERNATIONAL ORGANIZATIONS

The Immigration Reform and Control Act of 1986 created the N status for certain relatives of international organization employees.  INA ' 101(a)(15)(N).  Officers or employees of international organizations who meet certain residence requirements may become permanent residents of the United States under INA ' 101(a)(27).  The children of these Aspecial immigrants@ are eligible for N-nonimmigrant status.  Children of some international organization employees may also qualify for special immigrant status.  In that case, their parents are entitled to N-nonimmigrant status so long as the child is unmarried and under the age of twenty-one. 
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' 6-15 PERSONS WITH EXTRAORDINARY ABILITY

Nonimmigrant O status is available to individuals who have extraordinary ability in the sciences, arts, education, business, or athletics, or have an extensively documented record of extraordinary achievement in motion pictures or television, if they are seeking entry to the U.S. to work in their area of expertise.  Extraordinary ability must be demonstrated by sustained national or international acclaim, although a somewhat lesser standard applies to artists.  O-1 status holders are also allowed to have dual intent.

Persons seeking entry solely to accompany and assist the artistic or athletic performance of an O-1 status-holder are granted O-2 status.  Those seeking an O-2 visa must be an integral part of the performance and have a foreign residence with no intent to abandon it.

Spouses and children of persons with O-1 or O-2 status are granted O-3 status, provided they are accompanying or following to join the principal nonimmigrant.

Individuals seeking either O-1 or O-2 status must have a petition filed on their behalf by a U.S. employer or agent.  8 C.F.R. ' 214.2(o)(2).  The petitioning employer must obtain an advisory opinion attesting to the individual=s extraordinary ability from a labor organization or peer group in the nonimmigrant=s field of expertise, if one exists.  INA ' 214(c)(3), 8 C.F.R. ' 214.2(o)(5).  O visas are valid for the duration of the event for which the individual is admitted, up to three years, and extensions may be granted in one-year increments with no limitation.
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' 6-16 INTERNATIONALLY RECOGNIZED ATHLETES AND ARTISTS

The P nonimmigrant category provides for the admission of athletes and certain artists.  P-1 status covers athletes coming to the U.S. to perform or compete at an internationally recognized level and members of internationally recognized entertainment groups.  Members of entertainment groups must have had a sustained and substantial relationship with the group for at least one year and must be integral to the group=s performance. The P-2 classification applies to artists and entertainers coming to the U.S. under reciprocal exchange programs.  P-3 status is granted to individual artists or entertainers and groups coming to the U.S. to perform, teach, or coach in a culturally unique program.  INA ' 101(a)(15)(P). Spouses and children of P nonimmigrants are granted P-4 status.  8 C.F.R. ' 214.2(p)(1).

As with the O category, persons seeking P status must be the beneficiaries of a petition filed by a U.S. employer or agent, or in the case of the P-2 and P-3 categories, by the organization sponsoring the program. Consultation with a labor organization or peer group is required for P-1 or P-3 petitions.  INA ' 214(c)(4).  P status is valid for the duration of the competition, event, or performance for which the beneficiary is admitted, not to exceed one year.  Individual athletes may enter for an initial period of up to five years, which may then be extended for another five years.  Other persons with P status can obtain extensions in one-year increments to complete the activity for which they were admitted.  8 C.F.R. ' 214.2(p)(14).  Under the 1990 Act, P-1 and P-3 visas were subject to a numerical limit of 25,000 annually for each category.  That numerical limit, however, was deleted by the technical amendments of 1991.
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' 6-17 CULTURAL VISITORS

The 1990 Act established Q nonimmigrant visas for participants in international cultural exchange programs.  These exchange programs provide opportunities for foreign citizens to engage in training or employment through which they can share their culture with the American public.  8 C.F.R. ' 214.2(q).  Examples of such programs include organizations that provide entertainment with a cultural component, from the Walt Disney Company to traveling circuses, and educational establishments such as language camps.  Q-1 status is granted to persons coming to the U.S. temporarily to engage in such programs.  These nonimmigrants are admitted for up to 15 months and they must have a foreign residence which they do not intend to abandon.  8 C.F.R. ' 214.2(q).

The Irish Peace Process Cultural and Training Act of 1998 (112 Stat. 3013) created a temporary cultural exchange program for disadvantaged young people from Northern Ireland and certain northern counties in the Republic of Ireland. Nonimmigrants admitted under this program between 1999 and 2002 were granted Q-2 status.
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' 6-18 RELIGIOUS WORKERS

The 1990 Act also created the AR@ status for qualified religious workers.  To qualify, the nonimmigrant must have been a member for at least two years of a religious denomination that has nonprofit status in the U.S. The nonimmigrant must be coming to the U.S. for the purpose of acting as a minister of that religious denomination, working for the organization in a professional capacity, or working for an organization affiliated with the religious organization in a religious vocation.  INA ' 101(a)(15)(R).  Religious workers are admitted with R-1 status for an initial period of three years, which may be extended for a further two years.  8 C.F.R. ' 214.2(r).  The religious worker=s spouse and children are admitted with R-2 status.
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' 6-19 WITNESSES AND INFORMANTS

S nonimmigrant visas are available for non-citizens who have critical reliable information necessary for the successful prosecution of a criminal organization or enterprise or a terrorist organization.  S-5 status is granted to persons who have information useful to criminal prosecutions, while persons with counterterrorism information receive S-6 status.  8 C.F.R. ' 214.2(s).  S-nonimmigrant status is granted only at the request of the federal or state law enforcement agency or court that needs the information.  Individuals granted this status are admitted to the United States for no more than three years and must report quarterly to the requesting law enforcement agency as to their whereabouts.  S-nonimmigrants may not change to any other non-immigrant classification.   
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' 6-20 VICTIMS OF TRAFFICKING IN PERSONS

The Victims of Trafficking and Violence Protection Act of 2000 (114 Stat. 1464) created the T nonimmigrant status for victims of trafficking in persons.  Congress enacted this measure primarily to prevent the exploitation of women and girls in the sex trade, finding that they are often lured into the trade with promises of good jobs and transported to foreign countries where they do not have support systems.  Victims of a severe form of trafficking (meaning sex trafficking or slavery) may obtain T status if removal from the United States would pose a severe hardship for them and they agree to assist law enforcement officers in investigating or prosecuting such trafficking.  INA ' 101(a)(15)(T).  If necessary to avoid hardship, the victim=s spouse and children, as well as parents (if the victim is under twenty-one years of age), may also obtain T status.  The T status category is subdivided into T-1 for victims, T-2 for spouses, T-3 for children, and T-4 for parents.  The T-1 subcategory is one of the few numerically limited nonimmigrant statuses: only 5,000 people may be admitted to this status per year.   8 C.F.R. ' 214.11.  There is no limit to the number of family members who may be granted derivative status. This status is valid for three years and may not be renewed, although the status holder may apply for adjustment to permanent residence at the end of the T status period.  Persons with T status are authorized to engage in employment. 
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' 6-21 VICTIMS OF DOMESTIC VIOLENCE

The Victims of Trafficking and Violence Protection Act also created the U nonimmigrant class to assist victims of domestic violence.  Congress intended this provision to facilitate the prosecution of domestic violence and other crimes by enabling the victims of such crimes to acquire a lawful nonimmigrant status.  Individuals who have been the victim of domestic violence, rape, prostitution, or other listed crimes may obtain U status if they are willing to assist law enforcement officials in the prosecution of those crimes.  INA ' 101(a)(15)(U).  U status may also be granted to the spouse, child, or parent of a victim, if necessary to avoid hardship.  Only 10,000 people may be admitted to U status each year; as with the T status, this limitation applies only to the principal nonimmigrant and not to family members.  As of this writing, no regulations concerning this status have been published.
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' 6-22 SPOUSES AND CHILDREN OF LAWFUL PERMANENT RESIDENTS

The Legal Immigration Family Equity (ALIFE@) Act of 2000 created a new AV@ nonimmigrant status for relatives of lawful permanent residents who are waiting for an immigration petition to be approved.  115 Stat. 2763.  A spouse or child who was the beneficiary of an immigrant petition filed before December 21, 2000, and who has been waiting more than three years to receive an immigrant visa or adjust status may apply for the V status.  INA ' 101(a)(15)(E).  This status allows the nonimmigrant to enter or remain in the United States for up to two years and permits employment. 8 C.F.R. ' 214.15.  If the nonimmigrant=s immigrant petition or application to adjust to permanent resident status is denied or the nonimmigrant and permanent resident divorce, the person with V status will have thirty days to leave the United States. 
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' 6-23 CANADIAN AND MEXICAN BUSINESS TRAVELERS AND THEIR     

        FAMILIES
The North American Free Trade Agreement, ratified in 1994, establishes special provisions for the temporary admission of Canadian and Mexican business visitors, traders and investors, intra‑company transferees, professionals, and their families wishing to enter the United States.  U.S. citizens traveling to Canada and Mexico receive reciprocal rights of entry.  The agreement, and the occupational schedules which have been promulgated to implement it, facilitate entry by expediting the admission of particular occupational groups. The legislation created a new TN status for ANAFTA professionals.@  Their spouses and children are eligible for TD visas.  The procedure for ATN@ applicants is somewhat similar to that for the H-1B category, but only those in certain listed specialty occupations qualify.  Canadian citizens may, however, obtain TN status at any port of entry to the U.S. simply by showing proof of citizenship and documentation of their intended professional activity and qualifications.  No prior petition or labor certification is required and there is no limit to the number of Canadians who may be admitted to TN status.  Mexican citizens must obtain labor certification and only 5,500 Mexicans can be admitted to TN status each year. INA ' 214(e), 8 C.F.R. ' 214.6.  TN status is granted for one year at a time and TN beneficiaries must have the intent to return to their home countries. 8 C.F.R. ' 214.6(b).
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' 6-24 PROCEDURAL REQUIREMENTS FOR NONIMMIGRANT VISAS

Persons seeking a visa to enter the U.S. as nonimmigrants must apply using the specific procedures for the particular visa sought.  Those procedures may be broadly divided into three categories:  (1) Applications which require no preliminary petition or approvals (visas A, B, C, D, E, G, and I); (2) applications which require proof of acceptance in an authorized program (visas F, J, and M); and (3) applications which require approved petitions that provide the basis for the non-citizen=s presence in the U.S. (visas H, K, L, O, P, Q, R, V, and TN for Mexican citizens only).  A fourth category of applications (visas S and T), which will not be treated in detail here, requires endorsement by a law enforcement agency.  Applications for S visas may be filed only by the requesting law enforcement agency.  Applications for T visas are filed by the nonimmigrant while in the United States.  

Legislation passed in 2000 created a premium processing system for certain employment-based visa petitions.  See INA ' 286(u), 66 Fed.Reg. 29682-01.  For a fee of $1,000, the BCIS will adjudicate a visa petition within fifteen days.  Premium processing is currently available for E, H, L, O, P, Q-1, R-1, and TN visas.  Petitions for spouses or children of the primary beneficiary are also given premium processing with no additional fee, if filed concurrently with the primary nonimmigrant=s petition.

For the first category of visas, where no preliminary approval is needed, applicants submit Form DS-156 to the U.S. consular office where they reside.  Male applicants between the ages of sixteen and forty-five must also complete a supplementary information form, DS-157.  The consular officer has the discretion to accept applications from individuals who do not reside in the consular district, but are physically present there.  22 C.F.R. ' 41.101.  In such cases, the consular officer may examine the applicant=s reasons for not applying to the consulate where he or she resides.  The application is normally made in person, although the consular officer may waive this requirement.  22 C.F.R. ' 41.102.  The consular officer may also require additional documents to verify the applicant=s purpose in requesting the visa.  Supporting documents will usually concern the person=s eligibility to enter the U.S. and intention to depart at the end of the intended stay.  22 C.F.R. ' 41.105. Intention to depart from the U.S. is usually established by proof of ties to one=s home country such as a job, residence, and family.  Provided there are no complicating issues, the visa is usually issued within a few weeks after the application is made and is in the form of a stamp in the nonimmigrant=s passport.  22 C.F.R. ' 41.113.

For the second category of visa (F, J, or M visas), the applicant must also present an acceptance form from the school or program.  For the student (F and M) visa, Form I-20 is executed by an accredited school where the student will study.  22 C.F.R. ' 41.61; 8 C.F.R. ' 214.2(f)(1).  Exchange visitors must present Form IAP-66, executed by the program sponsor, indicating the applicant's participation in an approved program.  22 C.F.R. ' 41.62.  The Department of State is presently implementing a computerized system that will allow schools to issue these documents and communicate with consular officers electronically.  The ASEVIS@ system is also designed to improve monitoring of students in the U.S. If the consulate is satisfied that the applicant has sufficient funds to cover expenses while in the U.S., intends to return to his or her home country, and has the necessary knowledge of the English language, a visa will be granted.  22 C.F.R. '' 41.61 & 41.62.   

The third category of visas (H, K, L, O, P, Q, R, V, and TN for Mexican citizens only) require that the applicant be a beneficiary of a petition, usually Form I-129, approved by the BCIS.  In most cases, the applicant=s prospective employer or program sponsor (in the case of Q visas) submits the petition.  Certain employers of L visa applicants may file a blanket petition rather than separate, individual petitions.  For a K visa, the applicant=s intended U.S. spouse files the petition.  Applicants for the V visa must have an immigrant petition (Form I-130) filed on their behalf by their lawful permanent resident parent or spouse.  Once the underlying petition is approved, the beneficiary may apply for a visa to enter the United States.  If the consular officer finds the supporting documents in order and the applicant eligible in all other respects, the visa will be granted.

The consular officer may require additional proof of the applicant's eligibility for any visa if the officer is not satisfied with the initial application or knows or has reason to believe that the applicant is ineligible for such visa.  If the added proof is still deemed insufficient after review, the consulate may deny the visa application, informing the applicant of the grounds for refusal.  22 C.F.R. ' 41.121.  The Department of State cannot overrule the consulate's decision so long as the decision was based on the application of law to facts.  INA '' 104A & 221(a).  Although there is generally no judicial review available, several courts have reserved a narrow ground of review in visa denial cases.  See, e.g., Abourezk v. Reagan (D.C.Cir.1986), Allende v. Shultz (D.Mass.1985).  See also ' 3-1, supra.

Upon entry to the U.S., anyone holding a nonimmigrant visa will be subject to inspection by an immigration officer and will receive a Form I-94 indicating the length and terms of their stay.  Persons admitted through the visa waiver program receive Form I-94W.  Canadian citizens and Mexican citizens making short visits with a border crossing card are exempt from the Form I-94 requirement.

In the wake of the attacks on September 11, 2001, the admission and monitoring of nonimmigrants in the U.S. came under close scrutiny.  In response to security concerns, Congress passed three statutes that affect nonimmigrants: the USA Patriot Act (115 Stat. 272), the Enhanced Border Security and Visa Entry Reform Act (116 Stat. 543), and the Homeland Security Act (116 Stat. 2135).  The measures mandated by these Acts include implementation of an entry-exit tracking system called for in the IIRIRA; the integration of immigration data systems; a requirement that the State Department issue only machine-readable visas by October 2004, and that persons seeking entry under the visa waiver program carry machine-readable passports by that date; and enhanced screening of nonimmigrant visa applicants who are nationals of countries that have been designated as state sponsors of international terrorism.  The Homeland Security Act gives the U.S. Immigration and Customs Enforcement authority to make further regulations governing nonimmigrant visas. 

The Department of State and the INS (now U.S. Immigration and Customs Enforcement) also implemented regulatory changes to increase national security. One such change was the introduction of the supplementary information form, DS-157, required of all male visa applicants between the ages of sixteen and forty-five.  The State Department has also limited the ability of nonimmigrants to obtain automatic revalidation of expired visas following trips to Mexico and Canada. 67 Fed.Reg. 10322-01.  

Under a rule implemented in September 2002, some nonimmigrants are subject to special registration requirements under the ANational Security Entry-Exit Registration System@.  See 8 C.F.R. ' 264.1(f); 67 Fed.Reg. 52584.  Persons subject to the requirements are fingerprinted upon arrival; must provide proof of residence and proof of employment or matriculation at an educational institution; and must re-register thirty days after admission and annually thereafter.  These nonimmigrants are also required to confirm their departure from the United States.  To comply with the latter requirement, nonimmigrants must leave the country through ports that have departure control offices.  Persons who violate these requirements are subject to arrest and immediate removal, and the ICE will enter their names in the National Crime Information Center system, which is regularly checked by state and local police.  The special registration requirements currently apply to male nonimmigrants born on or after November 15, 1986 from twenty-five designated countries; the requirements could be extended to nonimmigrants from other counties in the future. 67 Fed.Reg. 67766.  

<SCPIO>' 6-25<ECPIO>


' 6-25 CHANGING NONIMMIGRANT CLASSIFICATION

 INA ' 248 permits nonimmigrants in the U.S. to change classifications, so long as they have maintained lawful nonimmigrant status.  Persons admitted under the visa waiver program and nonimmigrants in the C, D, K, and S statuses are barred from changing nonimmigrant classification, as are J-visa holders who are subject to the two-year foreign residence requirement.  INA ' 248.  Nonimmigrants wishing to change classifications usually submit an application to the BCIS with any evidence required for the status they are seeking.  8 C.F.R. ' 248.3.  If the new status requires an employer=s petition, the employer must submit Form I-129 on behalf of the nonimmigrant.  Nonimmigrants may also change classifications by leaving the U.S. and applying for a new nonimmigrant visa at a consulate.  

Changing nonimmigrant classifications may extend the duration of the nonimmigrant=s stay or his or her ability to work in the U.S.  It does not automatically grant the nonimmigrant permission to leave and re-enter the U.S.: unless exempt from visa requirements, individuals who have changed status will still need to apply for a visa to re-enter the U.S. in their new status if they leave the country.  Further, nonimmigrants who overstayed a previous status may have to return to their home country to obtain a new visa, and may be barred from re-entering the U.S.  See infra ' 8-1.2(d). 

Immigration authorities may view an attempt to change nonimmigrant classifications soon after arriving in the U.S. as evidence that a nonimmigrant misrepresented his or her intent at the time of admission.  Such a misrepresentation would make the person inadmissible under INA ' 212(a)(6).  In Lun Kwai Tsui v. Attorney General (Dist.D.C. 1979), the court found that the INS properly denied the plaintiffs= applications to change to student status because the rapid series of events following their entry into the U.S. as tourists showed that they had misrepresented their nonimmigrant intent.
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' 6-26 ADJUSTMENT OF STATUS TO IMMIGRANT

Generally, all nonimmigrants who are in the U.S. may apply to have their status adjusted to permanent residence status, with the exception of crew member (D) visa holders, J visa holders with the two-year home residence requirement, and most beneficiaries of the visa waiver program. INA ' 245. Nonimmigrants other than immediate relatives of U.S. citizens are ineligible to adjust to permanent residence status if they have accepted unauthorized employment or have otherwise failed to maintain lawful immigration status since entering the United States. INA ' 245(c). Further restrictions apply to persons who seek to adjust status on the basis of a marriage entered while in removal proceedings.  INA ' 245(e).    

Immigration authorities usually treat an application to adjust to permanent residence status as evidence of immigrant intent, which could prevent a nonimmigrant from extending certain nonimmigrant statuses.  For this reason, it is advisable to change to a nonimmigrant status that allows dual intent before applying to adjust to permanent residence.  

See section 5-5.4, supra, for further information on adjustment of status.
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