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CHAPTER 4

THE CONGRESSIONAL ROLE IN THE IMMIGRATION PROCESS

' 4B1 INTRODUCTION
Members of the U.S. Senate and House of Representatives are important actors in the formation of immigration law and policy.  They draft and approve legislation that, with Presidential signature, becomes the foundation of U.S. immigration law.  Congress performs other vital immigration functions as well.  In cases of extreme hardship, private legislation may be passed providing lawful permanent residence or even citizenship for an individual alien.  Senators and Representatives are available to take up the case of a non-citizen who may be having administrative problems with immigration authorities.  Both houses of Congress hold oversight hearings in which they examine the internal workings of the immigration agencies.  Furthermore, particularly in the area of refugees, the executive branch must regularly consult with Congress.

This chapter will address each of these congressional immigration activities.  While all of them are important, private legislation receives the most extensive treatment, primarily because of the distinctive technical rules governing that process.
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' 4B2 LEGISLATION
The most obvious responsibility of Congress in the immigration area is considering public legislation.  Congress took virtually no action in this regard until passing its first general immigration statute in 1882.  Over the next 70 years, Congress passed a variety of restrictive immigration laws.  In large part these laws were aimed at excluding Asians, criminals, and the diseased from the U.S.

In 1952 Congress passed, over President Truman=s veto, the Immigration and Nationality Act of 1952 (also known as the WalterBMcCarran Act).  This legislation consolidated and revised many earlier immigration statutes.  To this day the WalterBMcCarran Act remains the foundation of U.S. immigration law.

Congress has passed much significant immigration legislation since then.  Major reforms have occurred in 1965, 1980, 1986 (the Immigration Reform and Control Act), in 1990 (the Immigration Act of 1990), in 1996 (the Illegal Immigration Reform and Immigrant Responsibility Act), and most recently, 2002 (the Homeland Security Act).  The Immigration Reform and Control Act of 1986 offers an example of congressional action to establish an amnesty program for some of the hundreds of thousands of undocumented non-citizens in the U.S., to impose criminal sanctions on employers of non-citizens not eligible for legalization, and to provide for stricter border control in the future.  

The 1990 Act was an example of an attempt by Congress to update family immigration quotas in light of increasing demand, modernize grounds of inadmissibility, toughen laws related to non-citizen criminal offenses, and to create a more globally competitive workforce while trying to protect the U.S. labor market.  The 1996 Act manifests the capacity of Congress to make radical changes in immigration legislation, especially in enforcement, grounds for inadmissibility and removal, restrictions of benefits for non-citizens, and procedures for seeking asylum.  The 2002 Act demonstrates the power of Congress to alter the structure of immigration agencies.  The 2002 Act dismantled the Immigration and Naturalization Service (INS) and created U.S. Citizenship and Immigration Services (handling immigration benefits), U.S. Immigration and Customs Enforcement (handling interior enforcement), and U.S. Customs and Border Protection (handling border enforcement).  See chapter 3.
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' 4B3 PRIVATE LEGISLATION
' 4B3.1 The Theory
Private legislation provides another way for Congress to contribute in the immigration area.  Private legislation, through a private bill, may be introduced specifically to benefit an individual non-citizen or a group of non-citizens.  In effect, through this process, a non-citizen is asking that he or she be exempted from the general immigration laws.  In conjunction with this request, Congress acts as a tribunal of last resort—primarily through the House Subcommittee on Immigration and Claims and the Senate Subcommittee on Immigration.  Congress is generally hesitant to provide exceptions to the general immigration laws, however, believing that to do so would undermine the law’s effectiveness.  Former House Subcommittee Chairman Mazzoli, in introducing the House procedures and policy for private bills in the 99th Congress, spoke to this practice, "Since the Subcommittee acts as a court of equity in deciding whether to grant special relief in private immigration cases, it must reserve affirmative action to those of extraordinary merit and posing heavy hardship."

The constitutional rationale for private bills has never been adequately developed.  Some members of Congress view this process as one in which individuals are able to use the First Amendment to petition for a redress of grievances.  Complaints that private bills violate the separation of powers were rejected in Paramino Lumber Co. v. Marshall (Sup.Ct.1940), in which the Supreme Court found that such measures did not intrude into judicial matters.
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' 4B3.2 The History of Private Legislation
Private immigration bills have traditionally served a number of useful purposes.  As mentioned already, they are a way for Congress to provide some flexibility in situations where the strict application of immigration law would produce harsh or unjust results.  Also, a number of private bills pertaining to similarly situated non-citizens may lead to legislation amending the immigration law from which hardship is emanating.  For example, a private bill was introduced on behalf of a grandmother who faced removal because her daughter died before the completion of her application for permanent residence.  Under the law as it stood, most applicants were forced to abandon their applications if their sponsor died before completion of the process because they had no basis to apply again.  Members of Congress felt that requirement was unfair and the private bill led to the Family Sponsor Immigration Act of 2001.  President Bush signed the bill into law in 2002, allowing specified family members to assume the role of sponsor if the original sponsor dies before the application process is completed.

The transformation from private bill exceptions to immigration law is justified on the theory that: 

it is unfair and improper to extend the benefit of legislative relief solely to a few selected individuals who are in a position to reach the Congress for redress of their grievances.  It is felt that that humanitarian approach should be extended to an entire defined class of aliens rather than to selected individuals.

House Report No. 1199, 85th Congress, 1st Session.

While keeping these benefits in mind, it is important to understand that very few privately introduced immigration bills ever gain congressional approval.  For example, in the 77th Congress (1941B42), 22 of 430 private immigration bills were passed, in the 98th Congress (1983-84) 33 of 454 bills were passed, and in the 104th Congress (1995B96), that number was 2 of 27.  Given these statistics, one may question the feasibility of a private bill for most non-citizens seeking relief from removal (formerly Adeportation@) or other benefits.  Despite the low likelihood of success, there has been an increase in requests for private bills as a result of the severe hardships caused by the 1996 Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA).  The 105th Congress (1997-98) had 67 private immigration bills introduced, but passed only 9.  The number of private bills nearly doubled for the 106th Congress (1999-2000), which passed only 19 of 121 bills.  Strikingly, the 107th Congress (2001-02) passed only 1 of 85 private bills.  

In the past, however, the introduction of these bills was almost as important as their passage.  Formerly, the mere introduction of a private immigration bill would automatically cause the INS to halt deportation activity during the bill's pendency.  See United States ex rel. Knauff v. McGrath (2d Cir.1950).  After a private bill was introduced, the House or Senate Judiciary Committee would request a report from the INS on the non-citizen who was the subject of the bill.  According to Operations Instruction 107.1c, a stay of deportation would be generally authorized by the INS when it received a committee's report request.  If a bill was introduced early in a session of Congress, it could have effectively gained the non-citizen a stay of deportation for the remainder of the session (up to two years) with no further action being taken.  Also, it was not uncommon for a Representative or Senator to reintroduce an expired private bill at the beginning of the next Congress, thereby continuing the stay of deportation.

As the effectiveness of these tactics in delaying removal became apparent, private legislation grew in popularity.  By the 90th Congress (1967B68), 7,293 private immigration bills were introduced; 218 were enacted.  Because of this volume, 4,896 of these private bills were still pending at the end of that Congress.  These numbers led the House of Representatives to tighten considerably the requirements for the introduction and consideration of private bills.  Most significantly, the previously commonplace requests for INS reports on non-citizens after private bill introduction were restricted to cases involving extreme hardship.  An earlier decision, Roumeliotis v. INS (7th Cir.1962) had established that there was no right to a stay of deportation without such a request for a report from the INS.

For a time, the Senate refused to follow the House of Representatives' lead, but in 1981, the Senate approved rules similar to those enacted by the House of Representatives.  These rules were a significant factor in bringing the number of private bills introduced down to 27 in the 104th Congress (1995B96).  
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' 4B3.3 How Private Legislation Works Today
The process begins when a Senator or Representative is persuaded to offer a private bill on behalf of a non-citizen.  The bill is introduced on the floor of the House of Representatives or Senate and is then referred to the applicable Judiciary Committee.  From there it is referred to either the Senate Subcommittee on Immigration or the House Subcommittee on Immigration and Claims.  At this stage the author of the bill normally provides the respective Subcommittee with information on the non-citizen's case and requests that a report be requested from the Department of Homeland Security (DHS) (to stay deportation (now “removal”)).

If the Subcommittee approves it, the private bill will then return to the Senate or House Judiciary Committee from which it came.  Favorable consideration at the Committee level will send the private bill back to the Senate or House floor.  The private bill will then be placed on the Private Calendar and considered on the first or third Tuesday of the month.  After an affirmative vote, which almost always occurs after Committee and Subcommittee approval, the bill will be referred to the other house of Congress for its review.  Normally, this step involves referral to its Judiciary Committee, Subcommittee, and so forth.  The exception to this procedure is the case in which the latter body has also taken some action on a similar or identical bill, in which instance its approval may be expedited.  After both houses of Congress have approved the private bill, it is sent to the President for signature.  Because of the extensive screening and investigation done by Congress on each of these bills, Presidential approval is usually only a pro forma requirement.

As can be seen by this overview, the key to a private immigration bill's passage lies in the action taken by the subcommittees.  Meeting their requirements and gaining their approval will often insure favorable consideration by subsequent actors.  It is important, therefore, to explore what the subcommittees seek in a private bill.
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' 4B4 MEMBERS OF CONGRESS AS OMBUDSMEN
Senators and Representatives are often asked to help ensure that the various government agencies are responsive to the needs and requests of constituents.  Members of Congress typically have staff working solely on helping constituents in dealing with bureaucratic procedures and/or obstacles.  In essence, the member of Congress is the liaison between the constituent and the government agency, often becoming an advocate for the interests of the constituent.  Politically, this casework service for constituents is often vital to the Congressperson's reelection.

Casework in the immigration area often involves the interests of a U.S. citizen who has filed a petition on behalf of a non-citizen relative or prospective employee.  A complaint to a Senator or Representative that one of the immigration bureaus is giving inadequate treatment to a citizen's petition will normally lead to communication from the Member of Congress or the congressional staff to immigration officials.  Such communication is occasionally helpful in relieving excessive delays and ensuring that the immigration bureau is enforcing immigration laws in accordance with congressional intent.  Members of Congress may, and often do, request a status report on a DHS petition, or request DHS review of a particular case.  Sometimes, the Congressperson will also write a letter in support of a non-citizen, either to the DHS directly or to a U.S. embassy abroad.  To ensure that a letter of support is warranted, however, the Congressperson will often require extensive information on the status of the non-citizen.  A Senator or Representative will also be reluctant to take action that might place a non-citizen applying for an immigration benefit ahead of other deserving applicants, and the DHS will nearly always refuse to give preferential treatment.

Finally, another important aspect of the casework process is its function in educating a legislator about the bureaucratic workings of the DHS.  This educational function is especially important given the recent transition of the INS to the Department of Homeland Security and its several individual bureaus.  Consistent problems in particular areas may lead to congressional hearings and investigations.  The result of such hearings and investigations may be legislation that solves the problem.
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' 4B5 OVERSIGHT OF THE DHS
Related to, and sometimes a direct result of, constituent casework, is the oversight function of Congress.  Under the Legislative Reorganization Act of 1946, oversight is intended to ensure that the various administrative agencies execute the laws related to them in the manner prescribed by Congress.  The oversight task is shared by the standing committees and applicable subcommittees.  With the creation of the Department of Homeland Security, Congress has begun to reorganize the committee and subcommittee oversight tasks.  The House of Representatives has created the Select Committee on Homeland Security to oversee the DHS, and the Senate has given the duty of DHS oversight to the Government Affairs Committee.  Under the INS, oversight was performed by the Judiciary Committees of the Senate and House of Representatives with their respective House Subcommittee on Immigration and Claims and the Senate Subcommittee on Immigration.  While these subcommittees lost their oversight authority, they still retain legislative jurisdiction over immigration matters.

There are three principal aspects of oversight:  investigations, hearings, and reporting requirements.  Pursuant to the Legislative Reorganization Act of 1946, Congress investigates how well the laws are being executed and whether administrators are performing effectively.  Specific agency investigations, however, are not frequently undertaken.

The focal point of oversight is the hearing process.  Hearings are always held to determine the necessary yearly appropriations for the DHS.  At that time committee members are able to question DHS and Department of Justice officials about the operation of their programs.  Hearings are also held when new immigration legislation is being considered.  For instance, an extensive number of hearings were held over the years leading to enactment of the Immigration Reform and Control Act of 1986.  These hearings provide an excellent opportunity for members of Congress to question immigration experts about future implementation of the legislation and also to receive information from groups that would be potentially affected.  Hearings also provide Congress the ability to monitor recently enacted legislation.  For example, the hearing process has been used to monitor the transition of the INS to the DHS.  In April 2003, the House Subcommittee on Immigration, Border Security, and Claims held an oversight hearing “to examine the transition of immigration enforcement from the INS to the Bureau of Immigration and Customs Enforcement (BICE), [and] to explore the capabilities and limitations of the BICE ....”
The oversight process also involves reporting.  Legislation often requires the President or the Attorney General (now Secretary of Homeland Security) to report to the Congress on the progress of certain immigration programs.  For example, section 402 of the Immigration Reform and Control Act of 1986 required annual Presidential reports to Congress on the implementation of ' 274A of the Immigration and Nationality Act (relating to unlawful employment of non-citizens) during the first three years after its implementation.  This requirement was meant to facilitate congressional oversight of the newly established employee verification system. 
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' 4B6 EXECUTIVE CONSULTATION WITH CONGRESS
' 4B6.1 Refugees
The President and Congress have attempted to deal with problems involving refugees several times after refugee issues initially arose as a consequence of World War II and the Holocaust.  In 1948, Congress adopted the Displaced Persons Act that allowed for the admission into the U.S. of some 400,000 non-citizens.  Congress has passed several other measures facilitating refugee admission.

Despite these congressional responses, the requests for relief from many other refugees have continued to occur.  Two notable examples were the demands of Hungarians and Cubans in 1956 and 1960, respectively.  The Attorney General paroled these groups to the United States, pursuant to INA ' 212(d)(5)(A).  This provision gave the Attorney General discretion to parole into the United States temporarily for emergency reasons or for reasons deemed strictly in the public interest any non-citizen applying for admission.  As a matter of practice, the Attorney General regularly consults the relevant Committees about the use of the parole provisionCparticularly where large groups are involved.  Under IIRIRA, the amended version of INA ' 212(d)(5)(A) requires the Attorney General's (now Secretary of Homeland Security’s) discretion to be used on a "case-by-case basis for urgent humanitarian reasons or significant public benefit."

Wary of the use of parole, particularly as far as it bypassed legislative participation, Congress created a seventh preference category for refugees to immigrate as part of the Immigration and Nationality Act Amendments of 1965.  This preference category, however, was only open to non-citizens fleeing persecution from a Communist‑dominated country or from a country in the Middle East.  Six percent of the Eastern Hemisphere immigration quota could be filled by such refugees.  In 1976 this preference was also opened to Western Hemisphere refugees, and in 1978 the refugee quota was set at a flat 17,400 non-citizens per year.

Despite a preference category allowing immigration for refugees, the parole power was used extensively in the late 1960s and 1970s.  The primary beneficiaries were hundreds of thousands of Cubans and Southeast Asians.  Recognizing that the seventh preference provision was inadequate to meet refugee demand, Congress passed the Refugee Act of 1980.  That legislation, codified at INA ' 207, repealed the seventh preference provision and required extensive Presidential consultation with Congress in conjunction with setting yearly refugee quotas.  Specifically, a Cabinet‑level representative of the President must review the refugee situation with members of the House and Senate Judiciary Committees.  The administration must provide the Committee members:

(1) A description of the nature of the refugee situation.

(2) A description of the number and allocation of the refugees to be admitted and an analysis of conditions within the countries from which they come.

(3) A description of the proposed plans for their movement and resettlement and the estimated cost of their movement and resettlement.

(4) An analysis of the anticipated social, economic, and demographic impact of their admission to the United States.

(5) A description of the extent to which other countries will admit and assist in the resettlement of such refugees.

(6) An analysis of the impact of the participation of the United States in the resettlement of such refugees on the foreign policy interests of the United States.

(7) Such additional information as may be appropriate or requested by such members.

For fiscal years 1980B82, the Refugee Act authorized a 50,000 refugee quota unless the President determined after congressional consultation that a larger number was justified by humanitarian concerns or was otherwise in the national interest.  INA ' 207(a)(1).  Since 1982, the refugee quota has been determined entirely through presidential‑congressional consultation.  The Presidential Determination for 2003, which followed consultation with Congress, allowed for the admission of 70,000 refugees.  That figure was the same as fiscal year 2002, but was a decrease from recent ceilings that allowed, for example, 90,000 refugees in 1996 and 125,000 in 1990.  See chapter 10 for regional allocations of the refugee admissions ceiling. In the event of an "unforeseen emergency refugee situation," the President may still, after appropriate congressional consultation, expand the admissible number of refugees if such action is justified by "grave humanitarian concerns or is otherwise in the national interest."  INA ' 207(b).  For example, the President expanded the original ceilings of 72,500 for 1988 and 94,000 for 1989, by 15,000 and 22,500 respectively, to help accommodate refugees from Eastern Europe and the Soviet Union.

While the Refugee Act of 1980 has provided a more realistic framework for congressional involvement in the refugee area, it has experienced problems.  Soon after its passage in 1980, the Mariel boatlift brought over 125,000 Cubans to the U.S.  During the same period thousands of Haitian boat people came to this country.  The Carter Administration eventually again resorted to the parole process to handle this influx, later asking for special authorizing legislation from Congress.  Section 202 of the Immigration Reform and Control Act of 1986 provided eligibility for permanent resident status for certain Cuban and Haitian entrants who had continuously resided in the United States since before January 1, 1982.
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' 4B6.2 Cancellation of Removal (formerly ASuspension of        Deportation@)

Until the mid-1980s, Congress was also a key actor in suspension of deportation proceedings.  Pursuant to INA ' 244, the Attorney General had the discretion to suspend deportation of a non-citizen and adjust his or her status to that of a non-citizen lawfully admitted for permanent residence in situations where the non-citizen is of good moral character, has been continuously present in the U.S. for a requisite period, and where deportation would cause extreme hardship.  The Attorney General was required to report to Congress on the first day of each calendar month in which it is in session with a complete and detailed statement of the facts and pertinent provisions of law in the case.

Before INS v. Chadha (Sup.Ct.1983), Congress was authorized to revoke the suspension of deportation through either a resolution or concurrent resolution, depending on the statutory section used for suspension of deportation by the Attorney General.  Congress had until the end of the succeeding legislative session to take such action.  In Chadha, the Supreme Court found this legislative veto provision to be unconstitutional as a violation of the separation of powers doctrine.  The legislative veto provision violated the Constitution because it did not require action by both houses of Congress or presentment of the action for consideration by the President.  In the aftermath of Chadha, the Immigration and Technical Corrections Act of 1988 repealed the statute that provided a possible congressional veto for suspension of deportation decisions which are now included in the second prong of the cancellation of removal.  See also § 9-3.1, infra.
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